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RESOLUTION NO. 34 - 2004
s siesfesiesiesesiesfe shesfesesfe st skoksfeokok

RESOLUTION ADOPTING TEXT AMENDMENTS TO THE
WEST CHESTER TOWNSHIP ZONING RESOLUTION

WHEREAS, based on community concerns and current development trends needing to be
addressed with updated zone text language, the West Chester Township Board of Trustees directed the
Department of Planning and Zoning to propose revisions to the West Chester Township Zoning
Resolution, specifically concerning authority of the Board of Zoning Appeals, including the standards
applied governing variances; and,

WHEREAS, said revisions are being adopted to accomplish the community’s desired
development standards; and,

WHEREAS, in Duncan v. Middlefield (1986), 23 Ohio St.3d 83, 491 N.E.2d 692 the Ohio
Supreme Court stated the accepted test for area variances to be applied in the State of Ohio; and,

WHEREAS, Ohio Revised Code Title 5 Chapter 4 authorizes home rule townships to exercise
all powers of local self-government within the unincorporated area of the township, other than powers
that are in conflict with general laws; and,

WHEREAS, on April 27, 2004, the Board of Trustees adopted Resolution No. 23-2004
initiating text amendments to the West Chester Township Zoning Resolution concerning the authority
of the Board of Zoning Appeals, including the standards applied governing variances; and,

WHEREAS, after public hearings wherein public comment was accepted from all interested
persons, the Butler County Planning Commission and the West Chester Township Zoning Commission

both voted to recommend approval of said text amendments without modification; and,

WHEREAS, said text amendments are incorporated into this resolution.

NOW, THEREFORE BE IT RESOLVED, that the West Chester Board of Trustees does hereby

agree to adopt the following amendments to the West Chester Township Zoning Resolution.

lanssase—double strike out indicates removed language
language—bold/italics indicates new language
Langrage—bold/italics with double strike out indicates language moved from another section with

modification
[language]—italics within brackets indicate drafter’s notes or instructions not part of the new
legislation text
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8.01

8.02

ARTICLE 8
BOARD OF ZONING APPEALS

APPOINTMENT. A Board of Zoning Appeals is hereby created. Such Board shall consist of five
(5) members and one (1 ) altemate who shall be residents of the unincorporated area of the
Township #ae redt. The terms of all regular members shall be of such length and
so arranged that the term ot one (1) membel will expire each year. Each member shall serve until
his/her successor is appointed and quahﬁed Members of the Board sha]l be Iemovable as pmwded

in the Oluo Revzsed Code

= VdCdﬂClES shall be appomted by the Board of Townshlp
Trustees, and shall be for the unexp1red term.

POWERS OF THE BOARD OF ZONING APPEALS.

8.0221

8.0232

8.0243

[I‘hm section moved to new section 8 02] below ]

#éﬁaﬁ%ﬁﬂ%%ﬁ%% Appeal. The Board shall have the power to hear and decide appeals, filed
eck where it is alleged by the appellant that there is error in any order,

requirements, decmlon, grant, or refusal made by the Director of Planning and Zoning or a
designated subordinate in the interpretation of the provisions of this Resolution. [from former 8.021]
In exercising its power, the Board may in conformity with the provisions of statute and of this
Resolution, reverse or affirm wholly or partly, or may modify the order, requirement, decision or
determination appealed from cmd may make such order reqmrement decision or determmatwn

tetfeerr,

Vauances The Board shall have the power to authorize upon appest application in specific cases,
= crepbetore-ny ees such area variances from the terms of the Zoning Resolution as will

not be contr. a1y to the pubhc 1ntercst and that are cons:stent w:th the crtterza provzded herein—bst

~ Use variances are prohtbxted under thts Resolutwn, and tke Board is not
authortzed to grant use variances.

Conditional Uses/Special Exceptions. The Board shall have the power to authorize upon
application, conditional use or special exceptzon zomng celtlflcates- for those uses which are
spec1fled as such by this Resolutlon aH - Sk e
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8.0254

8.02541

8.0265

8.03

8.031

8.032

8.04

8.041

Non-Conforming Uses. The Board shall have the power to grant the substitution of a non-
conforming use, existing at the time of enactment of this Resolution, by another non-conforming
use, provided, however, that the substituted use appears and is first permitted in the same Article of
this Resolution as the current non-conforming use, and the Board determines the proposed
substituted use is not of greater intensity or density than the existing non-conforming use.

The Board shall have the power to grant the extension of a non-conforming use upon the lot
occupied by such use, or on an adjoining lot; provided that such extension is necessary and
incidental to such existing non-conforming use.

Temporary Structures and Uses. The Board shall have the power to grant the temporary use of a
structure or premises in any District for a purpose or use that does not conform to the provisions of
Article 10, Subsection 10.11 or other provisions of the District in which the use or structure is
located, provided that such use be of a temporary nature and does not involve the erection of a
substantial structure. Special Exception Zoning Certificates granted for such uses shall be in the
form of a temporary and revocable permit, for not more than a twelve (12) month period, subject to
such conditions as will safeguard the public health, safety, convenience and general welfare.

PROCEDURE. The Board shall organize and adopt rules for its own government in accordance
with this Resolution. Meetings of the Board shall be held at the call of the Secretary or Chairman,
and at such other times as the Board may determine. The Chairman, or in his/her absence, the acting
Chairman, may administer oaths and the Board may compel the attendance of witnesses. All
meetings of the Board shall be open to the public. The Board shall keep minutes of its proceedings
showing the vote of each member upon each question, or, if absent, or failing to vote, indicating
such fact, and shall keep records of its examinations and other official actions, all of which shall be
immediately filed in the efhee-efthe Township Feustees Department of Planning and Zoning and
shall be public record.

Three (3) members of the Board shall constitute a quorum. The Board shall act by Resolution, and
the concurring vote of three (3) members of the Board shall be necessary to reverse any order or
determination of the Code Enforcement Officer; or to decide in favor on an applicant in any matter
of which the Board has estgtaat jurisdiction under this Resolution; or to grant any variance from the
requirements stipulated in this Resolution.

The Board may call upon Township and County departments for assistance in the performance of its
duties, and it shall be the duty of such departments to render such assistance as may reasonably be

required.

APPLICATIONS, APPEALS, HEARINGS AND STAY OF PROCEEDINGS.

Apphcatlons When and By Whom Taken An apphcatmn et g teh-the-Board-has-oriaina
: Resehation; may be filed by any plopelty ownelﬁﬁﬁaémf&;a
%&m& or dgent thereof Such apphc.mon ehall be filed with the Director of Planning and Zoning
who shall transmit same to the Board. [from Section 8.043 with modifications noted] Each
application fe# or appeal shall be accompanied by a check or money order, payable to the West
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8.042

8.043

8.044

8.045

Chester Township Beea# ppeats, in the amount to be determined by the Board of
Trustees to cover the cost of publzslung and/or posting and mailing the notice of the hearing or
hearings and other expenses in conjunction therewith.

Appeals - When and By Whom Taken. An appeal to the Board may be taken by any person
aggrieved, or by any officer of the Township affected by any decision of an enforcement officer of
the Department of Planning and Zomng Such appea] must be made w1th1n twenty (20) days after
the decision by filing with ¢heDe - k the Board, the proper
application specifying the grounds the1eof for the appeal The Duector of Planning and Zoning shall
forthwith transmit to the Board all the papers constituting the record upon which the action appealed
from was taken.

Hearmgs The Board shall meet once per month. £=s e e he
appheationora ) ez Al the beginning of each year the Plamzmg and Zonmg Depal ‘tment
shall pubhsh a schedule of the regular monthly meeting times and filing deadlines for the year.
All complete applications and appeals filed by the deadline shall be heard at the following
month’s meeting. £Ten (10) days written notice %ﬁ#%%&@ shall be gwen to the parties in interest
and gieing notice shall be published in efs+ A= One or more
newspapers in gcnelal cir culatlon in the tOWIl‘-‘,hlp at least ten (10) days befme the date of such
hearing-and-d e5as TRy = sitted. Nolice failure shall not
be grounds to mvaltdate a dec;swn Parties in interest means the apphcant/appellant the subject
property owner (if applicable), property owners within two-hundred (200) feet of the subject
property (if applicable), and the Board of Trustees. For surrounding properties, notice shall be
sent to the person or entity identified as the tax mailing reapwnt in the Butler County Auditor’s
records. [ moved to Section 8.041 wu‘h modzﬁcanon JEaek

Decision of the Board and Appeal. The Board shall decide all applications and appeals wthin-thisty
£8-days by the next month’s meeting date after the fisat conclusion of the hearing thereon. [from
Section 8.043 with modification] Any party in interest or person adversely aﬁected by the decision
of the Board may appeal to the Court of Common Pleas of Butler Countyss R ;

awfil as provided in the Ohio Revised Code. A notwe of appeal
shall be made fo Ihe Dtrector of Planmng and Zoning.

A certified copy of the Board's decision shall be transmitted to the applicant or appellant, and to the
Director of Planning and Zoning. Such decision shall be binding upon the Director of Planning and
Zoning and on appointed inspectors, and observed by them, and they shall incorporate the terms and
conditions of the same in the permit to the applicant or appellant, whenever a permit is authorized by
the Board.
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8.046

8.047

8.05

8.051

8.05+2

8.0523

The decision of the Board shall not become final until the expiration of thnty (30) days from the date
such decision is saade journalized, unless the Board shall finds the #asediatetal it
decision should take effect immediately fo preserve is-aee :
property or personal rights and shall so certify on the record. Absent afi udmg that the deaswn
should take immediate effect, during the thirty (30) day period after journalization but before the
decision becomes final, a successful applicant may apply for a zoning certificate and upon
issuance proceed at its own risk.

Stay of Proceedings. An appeal shall stay all proceedings in furtherance of the action appealed from,
unless the Director of Planning and Zoning certifies to the Board, after notice of appeals shall have
been filed with him/her, that by reasons of facts or conditions existing, a stay would, in his/her
opinion, cause imminent peril to life or property. In such case, proceedings shall not be stayed
otherwise than by an order which may, on due cause shown, be granted by the Board or judicial
proceedings on application after notice to the Director of Planning and Zoning.

STANDARDS FOR THE GRANTING OF APPLICATIONS AND APPEALS.

Standards for Administrative Review anddaterpretations. Where it has been alleged by an appellant
that there is error in any order, requirement, decision, grant, or refusal made by the Department of
Planning and Zoning, the Board shall request from the Director of Planning and Zoning, a report
stating the position of the department and the rationale for the decision made, or order served. Said
report shall be made part of the record at the hearing regarding the appeal, and staff shall present all
testimony in support of its decision. The appellant shall then present information and reasons why
he/she feels the decision of staff is in error. Upon hearing from both the staff and the appellant and
all others who wish to be heard, the Board shall reverse or affirm wholly, or partly, or modify the
decision appealed from. In rendering its decision, the Board shall give due regard to the evidence
presented and ensure that the spirit and purpose of this Resolution is observed and maintained.

Standards for Use Interpretations. The prohibition clauses of the non-PUD zoning districts
within this Resolution permit the Board of Zoning Appeals to authorize uses of the same general
character as the permitted uses within the district. [update references in other articles from 8.051
to 8.052 and as otherwise needed from this amendment] In hearing appesals applications regarding
such use interpretations, the Board shall not authorize any use which is not specifically permitted by
this Resolution unless it finds that the following facts and conditions exist:

a) That the use requested in the appesat application is similar in character, scale, intensity, and
traffic trip generation to the other permitted uses in the same zone district.

b) That the authorizing of such use will not be detrimental to adjacent properties and will not
materially impair the purpose of this Resolution or the public interest.

c) That the proposed site on which the use is to be located is adequate to facilitate the needs and
requirements of said use.
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4 s-Resotens The Pmctwa! thﬁcultzes test as set Jor th in Duncan v,
Mlddleﬁeld (1986), 23 Ohw St.3d 83, 491 N.E.2d 692, or as this standard may be amended by the
Ohio Supreme Court or the state legislature, will apply to determine if an area variance shall be
granted. The factors to be considered and weighed in determining whether a property owner
seeking an area variance has encountered practical difficulties in the use of the property include,
but are not limited to:

a) Whether the property in question will yield a reasonable return or whether there can be any
beneficial use of the property without a variance.

b) Whether the variance is substantial.

¢) Whether the essential character of the neighborhood would be substantially altered or whether
adjoining properties would suffer a substantial detriment as a result of the variance.

d) Whether the variance would adversely affect the delivery of governmental services.
e) Whether the property owner purchased the property with knowledge of the zoning restriction.

f) Whether the property owner’s predicament feasibly can be obviated through some method
other than a variance.

g) Whether the spirit and intent behind the zoning requirement would be observed and
substantial justice done by granting the variance.
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8.052231

8.052332

8.0534

8.05341

No grant of a variance shall be authorized by the Board for requests that are of so general or
recurrent a nature as to make reasonably practicable the formulation of a general regulation for such
conditions or situation.

In authorizing a variance, the Board may attach thereto such conditions regarding the location,
character and other features of the proposed structure or use of the proposed structure as it may
deem necessary in the interest of the furtherance of the purposes of the Resolution and in the public
interest. In authorizing a variance with attached conditions, the Board shall require such evidence
and guarantee or bond as it may deem to be necessary, that the conditions attached are being
complied with.

Standards for Conditional Uses and Special Exceptions. In hearing applications for conditional uses
or special exceptions, the Board shall give due regard to the nature and condition of all adjacent
uses. In authorizing a conditional use or special exception, the Board should impose requirements
and conditions with respect to location, construction, maintenance, and operation that are deemed
necessary to mitigate the special characteristics of the use in order to make it compatible with
adjacent properties, and for the protection of adjacent properties and the public interest.

In reviewing an application for a conditional use or special exception, the Board shall use the
following standards in rendering a determination:

a) The proposed conditional use or special exception is compatible in size, character, scale and
intensity with adjacent existing uses, or is in keeping with the general vicinity in which it is located.

b) Special conditions or requirements imposed, can mitigate the special characteristics which are
inherent to the use and enable compatibility with the existing neighborhood, and maintain the spirit
of this Resolution.

¢) The authorizing of such conditional use or special exception will not be of substantial detriment
to the adjacent property or surrounding neighborhood.

Adopted this __ 22" day of June , 2004.
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ATTEST:
A y ¥ 2
\'élf_/f//{;;bc‘- f‘(«ﬁé{/éﬂf'j;m

éﬂfw%

mokei President
J%Vlce Pl%

George Ldng Trustee

Patricia Williams, Township Clerk

APPROVED AS TO FORM:
/’

7 it
/oy Fsa

Donald L. Crain, Law Director
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