
RESOLUTION NO. 34 - 2004 

******************* 

( 

RESOLUTION ADOPTING TEXT AMENDMENTS TO THE 
WEST CHESTER TOWNSHIP ZONING RESOLUTION 

WHEREAS, based on community concerns and cutTent development trends needing to be 
addressed with updated zone text language, the West Chester Township Board of Trustees directed the 
Department of Planning and Zoning to propose revisions to the West Chester Township Zoning 
Resolution , specifically concerning authority of the Board of Zoning Appeals, including the standards 
applied governing variances; and , 

WHEREAS, said revisions are being adopted to accomplish the community' s desired 
development standards; and, 

WHEREAS, in Duncan v. Middlefield (1986), 23 Ohio St.3d 83,491 N.E.2d 692 the Ohio 
Supreme Court stated the accepted test for area variances to be applied in the State of Ohio; and, 

WHEREAS, Ohio Revised Code Title 5 Chapter 4 authorizes home rule townships to exercise 
all powers of local self-government within the unincorporated area of the township, other than powers 
that are in conflict with general laws; and, 

WHEREAS, on April 27, 2004, the Board of Trustees adopted Resolution No. 23-2004 
initiating text amendments to the West Chester Township Zoning Resolution concerning the authority 
of the Board of Zoning Appeals, including the standards applied governing variances; and, 

WHEREAS, after public hearings wherein public comment was accepted from all interested 
persons, the Butler County Planning Commission and the West Chester Township Zoning Commission 
both voted to recommend approval of said text amendments without modification; and, 

WHEREAS, said text amendments are incorporated into this resolution. 

NOW, THEREFORE BE IT RESOLVED, that the West Chester Board of Trustees does hereby 
agree to adopt the following amendments to the West Chester Township Zoning Resolution. 

Key: langllag@ double strike out indicates removed language 
language- bold/italics indicates new language 
ltinglltlgt! bold/italics with double strike out indicates language moved from another section with 
modification 
[languageJ- italics within brackets indicate drafter's notes or instructions not part of the new 
legislation text 
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ARTICLE 8 
BOARD OF ZONING APPEALS 

8.01 APPOINTMENT. A Board of Zoning Appeals is hereby created. Such Board shall consist of five 
(5) members alld olle (1) aitel'llate, who shall be residents of the unincorporated area of the 
Township iH@ilHI@8 iM IIl@ 8r@8 ~SM@8. The terms of all regular members shall be of such length and 
so arranged that the term of one (1) member will expire each year. Each member shall serve until 
his/her successor is appointed and qualified. Members of the Board shall be removable as provided 
ill the Ohio Revised Code fEll" REIA ~@rf@rm8H@@ Elf 81::lty, mi8€HH18M€lt in 8tIi€H~ Elf @tl4f~r @8M8@8, b) dH~ 
T8Wfl8"i~ TrMst@@8 MfHHl writh~R @karg@8 luuiflg @@@11 fil@a ;; itk du~ Tt=J8hH~8 aRs aA@f a fluI§Jli@ 
H@sriRg has b@@n lu~hi n~ganiiRg SlIgH @fiargfw, a @8fl) Elf Hu~ @Rarg@8 haviftg lH~@R ssr.,,@8 Mfl€Hl tA@ 
m@mb~H' BEl @harg@8 at lt~a8t t€lR (1 Qj d8)'S flri€lr tEl the H@ariflg, @itk@£' fj@fl8€Hlall) @f @) n~gi8t!;~r@fl nUlii, 

@r by haviflg Hu~ same at kislk@f USl:utl fl1a@@ 8f r@8i€h~n€HL TA@ m€Hl.8@r shall b@ giV@R an @fllHnttHlity 
Is Il@ 1l@8r8 8M8 8MBd@rBM@1l @llarg@8. Vacancies shall be appointed by the Board of Township 
Trustees, and shall be for the unexpired term. 

8.02 POWERS OF THE BOARD OF ZONING APPEALS. 

gg~.Q:);2~1i===~=;C~@~H~@,!,!n!!htl. IIl@H@r@isingitsfHsw@r, tA@ ~8ar8 may if)@@Hf@rmit)witAtAgfJr@ i ish~HS @fstatMt@aHaElf 
Htis Rgs@lMti@fl, r@\'@fS@ Elf' afkrm WAEllly 81' fJaft1), Elf may mElaif] tAg Elfa@r, f@@.jllir@lll@Rt, a@@isi€lR €If 
a@t@nninati8fl a:fJ:fJ@a1@8 Well'll, fH~8 may ftlalc@ stH"~h @ni@r, f@qtlir@lit@At, 8@@isiElfl 81' s@t@fIniftati8ft as 
8Mght t€~ b@ maa@, aAa tel tkat @AS shall kay@ all :fJ8w@rs Elf tR@ ElUi@@f fr8m wR8m tA@ afJfJ@al is takeR 
[this section moved to new section 8.021 below] 

8.02~1 

8.02~2 

8.0243 

A8miftislraliv@ Revi@w. Appeal. The Board shall have the power to hear and decide appeals, filOO 
88 1l@I'@inll@ml'@ pI'S d8B8, where it is alleged by the appellant that there is error in any order, 
requirements, decision, grant, or refusal made by the Director of Planning and Zoning or a 
designated subordinate in the interpretation of the provisions of this Resolution. [from former 8.021] 
In exercising its power, the Board //lay in conformity with the provisions of statute and of this 
Resolutioll, reverse or affirlll wholly 01' partly, 01' may modify the order, requirement, decision or 
determinatioll appealed from, and may make such order, requiremellt, decision or determination 
as ought to be Inade, a •• ll t8 that entla.'iall.'IaJ'8 aUp81P8. 8 n/iJl8 ofjie8rjl¥JHl 11,:'18#£ Ih8 appeal ia 
It#ktm. 

Variances. The Board shall have the power to authorize upon appeal application in specific cases, 
filBa a8 ll@r@iHIl@mr@ prs';'i8@€I, such area variances from the terms of the Zoning Resolution as will 
not be contrary to the public interest, and that are consistent with the criteria provided herein.4Jm 
8ftl) iR BM@H @a8!:~B, Ii R@f@, €I Ii iAg t@ sfJ@@ial @@R@iti8ftS fJ@rtaiRiflg t8 a SfJ@@iH@ fJi@@@ 8f fJf8fJ@ft), tR@ 
lit@rsl @R¥€If@@tl1@ftt 8f tR@ fJr8visi€lllS 8r r@@.jMir@ll1@llts Elf tAis R@s81Mti8R ii ElMld @alts@ Mf:lat1@ aA@ 
MMA@@@!!8al.,. 1l8n181lip. Use variances are prohibited ullder this Resolutioll, and the Board is not 
authorized to grallt use variances. 

Conditional Uses/Special Exceptions. The Board shall have the power to authorize upon 
application, conditional use 01' special exception zoning certificates, for those uses which are 
specified as such by this Resolution, aRs fElf tR8S@ MS@S whi@h are 8@t@rmift@d by tA@ Ih~af8 t8 b@ 8f 
tR@ sam@ @hara@t@r as a fJriH@ifJal €If @€Il1siti€lRal MS@ as SfJ@@iM@8 @) tAis R@8€11Mti€lR. 
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8.02M Non-Conforming Uses. The Board shall have the power to grant the substitution of a non­
conforming use, existing at the time of enactment of this Resolution , by another non-conforming 
use, provided, however, that the substituted use appears and is first permitted in the same Article of 
this Resolution as the current non-conforming use, and the Board determines the proposed 
substituted use is not of greater intensity or density than the existing non-conforming use. 

8.02Ml The Board shall have the power to grant the extension of a non-conforming use upon the lot 
occupied by such use, or on an adjoining lot; provided that such extension is necessary and 
incidental to such existing non-conforming use. 

8.02@5 Temporary Structures and Uses. The Board shall have the power to grant the temporary use of a 
structure or premises in any District for a purpose or use that does not conform to the provisions of 
Article 10, Subsection 10.11 or other provisions of the District in which the use or structure is 
located, provided that such use be of a temporary nature and does not involve the erection of a 
substantial structure. Special Exception Zoning Certificates granted for such uses shall be in the 
form of a temporary and revocable permit, for not more than a twelve (12) month period, subject to 
such conditions as will safeguard the public health, safety, convenience and general welfare. 

8.03 PROCEDURE. The Board shall organize and adopt rules for its own government in accordance 
with this Resolution. Meetings of the Board shall be held at the call of the Secretary or Chairman, 
and at such other times as the Board may determine. The Chairman, or in his/her absence, the acting 
Chairman, may administer oaths and the Board may compel the attendance of witnesses. All 
meetings of the Board shall be open to the pUblic. The Board shall keep minutes of its proceedings 
showing the vote of each member upon each question, or, if absent, or failing to vote, indicating 
such fact , and shall keep records of its examinations and other official actions, all of which shall be 
immediately filed in the SiflBB sf tkB Township Trtl8t@@8DepartmelltofPlallningalld Zoning and 
shall be public record. 

8.031 Three (3) members of the Board shall constitute a quorum. The Board shall act by Resolution, and 
the concurring vote of three (3) members of the Board shall be necessary to reverse any order or 
determination of the Code Enforcement Officer; or to decide in favor on an applicant in any matter 
of which the Board has srigillai jurisdiction under this Resolution; or to grant any variance from the 
requirements stipulated in this Resolution. 

8.032 The Board may call upon Township and County departments for assistance in the performance of its 
duties, and it shall be the duty of such departments to render such assistance as may reasonably be 
required. 

8.04 APPLICATIONS, APPEALS , HEARINGS AND STAY OF PROCEEDINGS. 

8.041 Applications - When and By Whom Taken. An application, ill @as@s ill ;;ki@k tI'l@Ilsanl has tlrigillal 
juri88iE~ti@H uns@l' tA@ ~r€},;,i8iElH8 @fthis R@8€Jluti€Hl, may be filed by any property owner, in@it1siAg a 
1@lltillt, or agent thereof. Such application shall be filed with the Director of Planning and Zoning 
who shall transmit same to the Board, [from Section 8.043 with modifications noted] Each 
application fow or appeal shall be accompallied by a check or mOlley ordel; payable to IIf,e West 
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8.043 

8.044 

8.045 
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Chester Township B881vi 8}Z811illg ilcpp8818, in the amount to be determined by the Board of 
Trustees to covel' the cost of publishing and/or posting and mailing the notice of the hearing 01' 

hearings and other expenses in conjunction therewith. 

Appeals - When and By Whom Taken. An appeal to the Board may be taken by any person 
aggrieved, or by any officer of the Township affected by any decision of an enforcement officer of 
the Department of Planning and Zoning. Such appeal must be made within twenty (20) days after 
the decision by filing with tile ];leflartmellt Bf Plallllillg alla ZBllillg alla "itll the Board, the proper 
application specifying the grounds thereof for the appeal. The Director of Planning and Zoning shall 
forthwith transmit to the Board all the papers constituting the record upon which the action appealed 
from was taken. 

Hearings. The Board shall meet once pel' month. Fin a re8sBIl81lle time fBr tile Ilearillg Bf tile 
aJlJllieatiBIl Br 8flfleal , gi ; illg At the beginning of each year, the Planning and Zonillg Department 
shall publish a schedule of the regular monthly meeting times and filing deadlines for the year. 
All complete applications and appeals filed by the deadline shall be heard at the following 
month's meeting. tTen (10) days written notice ill writillg tB shall be given to the parties in interest 
and gW#Ig notice shall be published in Bf Bllell flulllie Ilearillg b) Bile flublieatiBfl ill one or more 
newspapers in general circulation in the township at least ten (J 0) days before the date of such 
hearing, aHa dgeide the S8:tli@ ,dtkiA a 1'@8:88"8:81@ time att@rit is 8M@mitt@8. Noticefailure shallllot 
be grounds to invalidate a decision. Parties in interest means the applicant/appellant, the subject 
property owner (if applicable), property oW/leI'S within two-hundred (200)feet of the subject 
property (if applicable), and the Board of Trustees. For surrounding properties, notice shall be 
sent to the person 01' entity identified as the tax mailing recipient in the Butler County Auditor's 
records. [moved to Section 8.041 with lllOdificationjf'.8e'll8flflli@8tiBIl fBI' aflfle8IB'Il811 be 
ae{HHft~afli{Hj 8y a @h@@1: 8f msft@} 8r8@1', ]:Jays@l@ tEl tk@ \\'@st CIH~8t@r TEl;; fl8hi~ E€Htra 8f Z~Hliflg 
A~fl@aI8, iN tk@ amElMHt t@ @@ 8@t@rmiftfHi @) dH~"Q @anj @f Tru8h~@8 ts @@ver tk@ @sst @fj?M@lisftiftg 
aRs/ar ]?8stiftg 6ft8 mailiflg the "@ti@@ @f UU~ h@ariRg @f H@ariNgs aRB @tH@r @HfJ@A8@8 iR @afljMH@ti8fl 
t'llere" it'll. At the hearing, any party may appear in person or by attorney. All) JlerBBfl 8av@rs@ly 
aU@@t@s @y tH@ 8@@isi€H1 @ftA@ 'Q@ars may a~~Gal t@ tA@ C@tut @fCtH11m@i'l PI@as @fEMti@r C@Mnty, 
@R tAG gr@tuui that thG SGGioi€Hi Nas URrGaO@Ra8i@ @1' MHlawftd. Pi R@tiGG @f a~fH~al oka:11 bG masG t@ 
U~G IJirGGt@r @f Pltu~Hing aRa h@NiNg. 

Decision of the Board and Appeal. The Board shall decide all applications and appeals witkin t'llirty 
(~Ql a8yS by the lIext month's meetillg date after the ~ conclusion of the hearing thereon. [from 
Section 8.043 with modification) Any party in interest or person adversely affected by the decision 
of the Board may appeal to the Court of Common Pleas of Butler COUllty, 811 1.'18 gJ08lUltllh8t 1,',8 

Hg;sion "as '''''"6asoJ!tlhle 01" !$1!ltJw/lll as provided ill the Ohio Revised Code. A Ilotice of appeal 
shall be made to the Director of Plallning and Zoning. 

A certified copy of the Board's decision shall be transmitted to the applicant or appellant, and to the 
Director of Planning and Zoning. Such decision shall be binding upon the Director of Planning and 
Zoning and on appointed inspectors, and observed by them, and they shall incorporate the terms and 
conditions of the same in the permit to the applicant or appellant, whenever a permit is authorized by 
the Board. 
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8.046 The decision of the Board shall not become final until the expiration of thirty (30) days from the date 
such decision is ~jou1'1lalized, unless the Board ~ finds the immeBiate taltiflg efftlet Bf SMgh 
decision should take effect immediately to preserve is flgge88ar, ftlr thg flrgsgr .. atieR ef SMgh 
property or personal rights and shall so certify on the record. Absent a finding that the decision 
should take immediate effect, during the thirty (30) day period after jou1'llalization but before the 
decision becomes final, a successful applicant may apply for a zoning certificate and upon 
issuance proceed at its own risk. 

8.047 Stay of Proceedings. An appeal shall stay all proceedings in furtherance of the action appealed from, 
unless the Director of Planning and Zoning certifies to the Board, after notice of appeals shall have 
been filed with him/her, that by reasons of facts or conditions existing, a stay would, in his/her 
opinion, cause imminent peril to life or property. In such case, proceedings shall not be stayed 
otherwise than by an order which may, on due cause shown, be granted by the Board or judicial 
proceedings on application after notice to the Director of Planning and Zoning. 

8.05 STANDARDS FOR THE GRANTING OF APPLICATIONS AND APPEALS. 

8.051 Standards for Administrative Review aRB Ifltel'fll'etatiBflB. Where it has been alleged by an appellant 
that there is error in any order, requirement, decision, grant, or refusal made by the Department of 
Planning and Zoning, the Board shall request from the Director of Planning and Zoning, a report 
stating the position of the department and the rationale for the decision made, or order served. Said 
report shall be made part of the record at the hearing regarding the appeal, and staff shall present all 
testimony in support of its decision. The appellant shall then present information and reasons why 
he/she feels the decision of staff is in error. Upon hearing from both the staff and the appellant and 
all others who wish to be heard, the Board shall reverse or affirm wholly, or partly, or modify the 
decision appealed from. In rendering its decision, the Board shall give due regard to the evidence 
presented and ensure that the spirit and purpose of this Resolution is observed and maintained. 

8.05.j.j.2 Standards for Use lntemretations. The prohibition clauses of the IlOn-PUD zoning districts 
within this Resolution permit the Board of Zoning Appeals to authorize uses of the same general 
character as the permitted uses withill the district. [update references in other articles from 8.051 
to 8.052 and as otherwise neededfrom this amendment] In hearing aflflgals applicatiolls regarding 
such use interpretations, the Board shall not authorize any use which is not specifically permitted by 
this Resolution unless it finds that the following facts and conditions exist: 

8.05~3 

a) That the use requested in the aflJlgal applicatioll is similar in character, scale, intensity, and 
traffic trip generation to the other permitted uses in the same zone district. 

b) That the authorizing of such use will not be detrimental to adjacent properties and will not 
materially impair the purpose of this Resolution or the public interest. 

c) That the proposed site on which the use is to be located is adequate to facilitate the needs and 
requirements of said use. 

Standards for Variances. TA@ E@anl may graNt. ariaH@t;G 51 k@n~ ~) n~a8@" @f tA@ ~m@@~ti@Aal 
Raff@ Ii A@88 , 8hall€~ Ii "@88 @r MfUJ8tUli 8iUl~@ @f a 8~~H:~i$h~ ~h~@@ Elf fH€JfH~lty ElF! UU~ €lU@@tiv@ 8ah~ sf this 
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Remduti€Hl, @if @,. r@8:888 af t'HaH~~thHtal t€~fH~graphig €HHHiiti8ft8, Ell' @Uu~r @Htra€lrsiflary sitMati€l1l 81' 
€H:,)A8iti~Hl @f Sll@H ~i@@g @if tH8f3@lt)', Elf €If tHe M8@ Elf 8@V@isflm@Ht Elf flf@IHHty immediately adj€Jiniflg 

tke fJit~@@ sf fJr@fJ@lty it'} €j:M@8ti€lR , tH@ literal @nffif€H~m€HH Elf tH@ n~qHin~m€Hlt8 @fthis R@88iMti8R 

\; 8uld itt. 81; @ fJnH~th~al diffh~Mlty 81' w@Mls @aMS@ tHlll@@@8sary hardshifJ lHUl@@@ssary t€l garry 8Mt tlu~ 

8jlirit ml€l jl1UjlB8@ Bf tlli8 ~@8€lltltiBIl. The Practical Difficulties test as set forth ill Duncan v. 
Middlefield (1986), 23 Ohio St.3d 83,491 N.E.2d 692,01' as this standard may be amellded by the 
Ohio Supreme Court 01' the state legislature, will apply to determine if an area variance shall be 
granted. The factors to be cOllsidered and weighed ill determining whether a property oWller 
seeking all area variance has encountered practical difficulties in the use of the property include, 
but are not limited to: 

a) Whether the property in question will yield a reasonable retul'll or whether there can be allY 
beneficial use of the property without a variance. 

b) Whether the variance is substalltial. 

c) Whether the essential character of the neighborhood would be substantially altered 01' whether 
adjoining properties would suffer a substalltial detriment as a result of the variance. 

d) Whether the variance would adversely affect the delivery of govemmental services. 

e) Whether the property owner purchased the property with knowledge of the zonillg restriction. 

1) Whether the property owner's predicament feasibly can be obviated through some method 
other than a variance. 

g) Whether the spirit alld intent behind the zoning requiremellt would be observed alld 
substalltialjustice done by granting the variance. 

~@an! tUll@S8 tA@ "Q8ani 8@t@rmiH@s that all @if tH@ fsl18wiRg -m@ts aRs @8HSiti8RS @lliot: 

a) Th@ sltbj@@t fJf§fl@lt) is €m@@flthuutl 8S @amfJar@8 18 @itksr rarggis BUbj@@t t@ U~@ sam@ fH'8Visi8" @y 
r@aS8" @fMftiEtM@ flHysi@ai @@ftBiti@ft , irr@gMlar €If stl@staftBarB SA~@ €If siB@; @H@@flth~Hal 
t@tJ@gr~Ai@al f@;atMr@s~ @r tA@ @Htfa@fBif~ary tJA)si@al @@HBiti@HS r@@Nliat" t8 aRB iRA@r@Rt itt tA@ 
SNhj€H~t fJf€}f)@rty tHat affl:€Jttnt t€J m@f@ thaN a m@r@ iH@@", @"i@"@@ t@ tA@ @wft@r aRB tHat r@iat@ t@ @r 
aris@ @Mt @f tH@ rar@@1 ratH@r tHaR tH@ fJ@rs@ftai sittlati8tl 8f tH@ @UlT@"t 8Wtl@f @ftA@ fJaf@@l. 

@) TA@ @aff)i"g @ut @ftA@ stri@t lit@fal @"f@f@@m@Jlt @ftH@ fJf@visi@R fr@m wHi@H tH@ Yariatl@@ is 
S@MgHt w@MiB B@fJriv@ tH@ 8Wtl@r 8f sM@sta"tiai rigHts @8mm@ftly @Hj@),@B @Y @,;'H@rs @f @tH@i" f)ar@@ls 
SM8j@@t t@ tA@ sam@ fJf@Yisi@H. 

@) TAat tH@ at1tk@riBiHg @fBU@H , arisft@@ ;; ill "@t @@ @f8ti@statltiai s@trim@Jlt t8 B!sja@@tlt fH'8fl@lty, 
aRB will Jl@t mat@rially imfJair tA@ flMrfJ@s@s €If tAis R@B8itlti@tl 81' tH@ fJM@li@ itlt@f@St. 
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8) Tkat Hot@ 811@gB@: kar88Ri~ ®r 8iffh~1:llty Ras R®t b@@R 8@lf @n~ah~8 @f is R®t m@f@ly tlu~ ifHlsility Elf 

tA@ @;;'Ft@r 81' €J€l@MfHHlt t@ @njsy 88m@ 8~@@ial ~ri,;,il@g@ 8f 8s8iti€lfutl rigkt H€lt a ;'aila@ls t€J €) ;\'R@I'S Sf 

€)@;@;Hf}B:Rts €)f tAg €ltRSf h~t8 Sltbj@@t t@ tAg S8ms IH€) ,isi€ln, fUB" mSfsl) 8Ft inabilit) t€l fllaks fli€lr€l 

t¥HHl@Y frsm tlu~ Sl:l@j@@t fJrElfJ@lty. 

8.05~31 No grant of a variance shall be authorized by the Board for requests that are of so general or 
recurrent a nature as to make reasonably practicable the formulation of a general regulation for such 
conditions or situation. 

8.05~32 In authorizing a variance, the Board may attach thereto such conditions regarding the location, 
character and other features of the proposed structure or use of the proposed structure as it may 
deem necessary in the interest of the furtherance of the purposes of the Resolution and in the public 
interest. In authorizing a variance with attached conditions, the Board shall require such evidence 
and guarantee or bond as it may deem to be necessary, that the conditions attached are being 
complied with. 

8.05;>4 Standards for Conditional Uses and Special Exceptions. In hearing applications for conditional uses 
or special exceptions, the Board shall give due regard to the nature and condition of all adjacent 
uses. In authorizing a conditional use or special exception, the Board should impose requirements 
and conditions with respect to location, construction, maintenance, and operation that are deemed 
necessary to mitigate the special characteristics of the use in order to make it compatible with 
adjacent properties, and for the protection of adjacent properties and the public interest. 

8.05;>41 In reviewing an application for a conditional use or special exceptioll, the Board shall use the 
following standards in rendering a determination: 

a) The proposed conditional use or special exception is compatible in size, character, scale and 
intensity with adjacent existing uses, or is in keeping with the general vicinity in which it is located. 

b) Special conditions or requirements imposed, can mitigate the special characteristics which are 
inherent to the use and enable compatibility with the existing neighborhood, and maintain the spirit 
of this Resolution. 

c) The authorizing of such conditional use or special exception will not be of substantial detriment 
to the adjacent property or surrounding neighborhood. 

Adopted this 22"d day of __ ---".J"'Ul""1e'--__ ~, 2004. 
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Y65 
Yes/No 

ATTEST: 

(J$W-~~ 
Patricia Williams, Township Clerk 

APPROVED AS TO FORM: 

//~If~~ 
bOilaldLC:ain, Law Director 
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