
RESOLUTION NO. 23 - 2004 
******************* 

RESOLUTION INITIATING PROPOSED TEXT AMENDMENTS TO THE 
WEST CHESTER TOWNSHIP ZONING RESOLUTION 

WHEREAS, based on community concerns and current development trends needing to be 
addressed with updated zone text language, the West Chester Township Board of Trustees directed the 
Department of Planning and Zoning to propose revisions to the West Chester Township Zoning 
Resolution, specifically concerning authority of the Board of Zoning Appeals, including the standards 
applied governing variances; and, 

WHEREAS, said revisions are being proposed to accomplish the community's desired 
development standards; and , 

WHEREAS, in Duncan v. Middlefield (1986), 23 Ohio St.3d 83,491 N.E.2d 692 the Ohio 
Supreme Court stated the accepted test for area variances to be applied in the State of Ohio; and, 

WHEREAS, Ohio Revised Code Title 5 Chapter 4 authorizes home rule townships to exercise 
all powers of local self-government within the unincorporated area of the township, other than powers 
that are in conflict with general laws. 

NOW, THEREFORE BE IT RESOLVED, that the West Chester Board of Trustees does hereby 
move to initiate the following amendments as collected and presented by the Department of Planning and 
Zoning and certify said amendments to the West Chester Township Zoning Commission for action as 
provided by Ohio Revised Code, Section 519.12 

Key: langllags double strike out indicates removed language 
language- bold/italics indicates new language 
lallgutlge bold/italics with double strike out indicates language moved from another section with 
modification 
[languageJ-italics within brackets indicate drafter's notes or instructions not part of the new 
legislation text 

ARTICLE 8 
BOARD OF ZONING APPEALS 

8.01 APPOINTMENT. A Board of Zoning Appeals is hereby created. Such Board shall consist of five 
(5) members and one (1) alternate, who shall be residents of the unincorporated area of the 
Township in8lmis§ ill tlls arsa gens§. The terms of all regular members shall be of such length and 
so arranged that the term of one (I) member will expire each year. Each member shall serve until 
his/her successor is appointed and qualified. Members of the Board shall be removable as provided 
ill the Ohio Revised Code f.€Jr tUB"! ]?@rt@rmatl@@ @f 8Mt)', mis@@tuiN@t if} @ffigg @r @dH~r gaH8@S, @y tA@ 

Ttn;'tlBkifl Tt=l18hHW MfH~tl ;; ritt@fi @karg@8 lUll itlg @@@R fil@s NitA tk@ TrNst@@8 aft€! aR@!" a flN@lh~ 
Hearing Ras 8@@ft ~Ud8 n~gar8itlg BM@h @harg@8, a @@fl) @ftk@ @harg@8 ks t'itlg 8@8ft 88r'/88 MfHHl tkg 
m@mlH~r 88 @karg@8 at I@ast h~fl (1Q) 88:)'s ]?risr tEl Ul@ R@ariRg, gitR@ftHH"s8tl8:lI) §f 8) n~gi8t@r€lt.=l mail, 
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8.02 

8.Q21 

8.02;;\1 

8 .02~2 

8.0243 

\ ( 

8l" By HaviNg th@ safHS at hi8/~u~r t18tlal ~la@~ @f rg8i~gtl@€l. TAg Rl€lf¥l8€lr shall B@ giV@R aFt 8J3~8rtMRity 
t€l B8 R@afB aftB 8ftSW@f SM@R 8R8fg@8. Vacancies shall be appointed by the Board of Township 
Tmstees, and shall be for the unexpired term. 

POWERS OF THE BOARD OF ZONING APPEALS. 

G€lR@ntl. III @H@i"@ising its P€W/lW, tA@ ~8ar8 Hola)' iN @8Af@rmit) ./ith the ~r8; isi€H18 @f8t8ot1:;lt@ ana €If 
tRis R€lsEllMti8H , 1'@';'@1"8@ Elf aUinn WAEllly €If fJartly, €Jf nut) mElsify tAg €Jf€h~r, rg€)tlin~mgAt, 8€l€lisi€lH 81' 

d€lh~rmiHati€lH afJfH~al€l€l fn~m, aHa may maIm 8tH~h Elnigr, r€l€)llir@m@Rt, 8~H~i8itHl €If 8€lt@nniHatitHl as 
€IMgkt t8 88 "la8@, 8Jui t€l that ~Hut shall hays all fHF;l/@rS @ftHs sfM@er fr€lf¥l WHt9m tk@ 8fJfJ€lal is takeN 
[this section moved to new section 8.021 below] 

P.Bmiflistf8ti'o'@ ~8.,.isw . Appeal. The Board shall have the power to hear and decide appeals, +MOO 
as R8fSillB@Mlf@ flHlViB@B , where it is alleged by the appellant that there is error in any order, 
requirements, decision, grant, or refusal made by the Director of Planning and Zoning or a 
designated subordinate in the interpretation of the provisions of this Resolution. [fromfonner 8.021] 
In exercising its powel; the Board may in conformity with the provisions of statute and of this 
Resolution, reverse 01' affirm wholly or partly, or may modify the order, requirement, decision or 
determination appealedfrom, and may make such ordeJ; requirement, decision 01' determination 
as ought to be ",ade, Bntl ttl that 8",d shall hare aUptlWS1W tFflhs tJjJi881"/l'tJ'" H'.'ttlHI the .118##1 ;8 
1ftIttm. 

Variances. The Board shall have the power to authorize upon 8flfl881 application in specific cases, 
filBB !l8 RBfBiftBBMlr@ flf€l AB@B, such area variances from the terms of the Zoning Resolution as will 
not be contrary to the public interest, and that are consistent with the criteria provided hereinr4mt 
@nly in GM@A €l8:8@8 , WASPS , @witlg tt=) 8fj@€lial €l€HuHth~tl8 IH~rtaiAiAg t€~ a 8fJ€l€lifi€l fJi€l€l@ €lf fJf€lfJ€lrty, tRg 
litgral €lRfflr€l€lm€lRt @f HH~ fJf@; isi@RB fU r€l~Min~mIlH~t8 @ftRis R€l8@ititiE:Hl W8MIs gauss \U18tl€l aRB 
Mftll@S@8S!lFY RaFBsRifl. Use variances are prohibited under this Resolution, and the Board is not 
authorized to grant use variances. 

Conditional Uses/Special Exceptions. The Board shall have the power to authorize upon 
application, conditional use 01' special exception zoning certificates, for those uses which are 
specified as such by this Resolution, (iRS fsr tRSS@; M88S wHisk ar€l 8@t€lnniR@8 8)' tAg 'Q€Jar8 ts 88 @f 
tAg aams ehara€ltsf 8S a fJringifJai @f @@fHiiti@tlalll8€l as GfHHdfi€l8 @) this R€lB@luth~tl. 

8.02M Non-Conforming Uses. The Board shall have the power to grant the substitution of a non
conforming use, existing at the time of enactment of this Resolution , by another non-conforming 
use, provided, however, that the substituted use appears and is first permitted in the same Article of 
this Resolution as the current non-conforming use, and the Board determines the proposed 
substituted use is not of greater intensity or density than the existing non-conforming use. 

8.02M 1 The Board shall have the power to grant the extension of a non-conforming use upon the lot 
occupied by such use, or on an adjoining lot; provided that such extension is necessary and 
incidental to such existing non-conforming use. 
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8.0265 Temporary Structures and Uses. The Board shall have the power to grant the temporary use of a 
stl'l1cture or premises in any District for a purpose or use that does not conform to the provisions of 
Article 10, Subsection 10.11 or other provisions of the Distri ct in which the use or stl'l1cture is 
located, provided that such use be of a temporary nature and does not involve the e rection of a 
substanti al structure. Special Exception Zoning Certificates granted for such uses shall be in the 
form of a temporary and revocable permit, for not more than a twelve ( 12) month period, subject to 
such conditions as will safeguard the public health , safety, convenience and general welfare. 

8.03 PROCEDURE. The Board shall organi ze and adopt rules for its own government in accordance 
with this Resolution. Meetings of the Board shall be held at the call of the Secretary or Chairman, 
and at such other times as the Board may determine. The Chairman, or in his/her absence, the acting 
Chairman, may administer oaths and the Board may compel the attendance of witnesses. All 
meetings of the Board shall be open to the public. The Board shall keep minutes of its proceedings 
showi ng the vote of each member upon each question, or, if absent, or failing to vote, indicating 
such fact, and shall keep records of its examinations and other official actions, all of which shall be 
immediately filed in the gfM~~ @fthe Township TrMstees Departmellt of Plalllling alld Zoning and 
shall be public record. 

8.031 Three (3) members of the Board shall constitute a quorum. The Board shall act by Resolution, and 
the concurring vote of three (3) members of the Board shall be necessary to reverse any order or 
determination of the Code Enforcement Officer; or to decide in favor on an applicant in any matter 
of which the Board has @rigi"!lljurisdiction under this Resolution; or to grant any variance from the 
requirements stipulated in this Resolution. 

8.032 The Board may call upon Township and County departments for assistance in the performance of its 
duties, and it shall be the duty of such departments to render such assistance as may reasonably be 
required. 

8.04 APPLICATIONS, APPEALS, HEARINGS AND STAY OF PROCEEDINGS. 

8.041 Applications - When and By Whom Taken. An application , i" ~aS~8 i" "hieh the Il@aHI has @rigi"al 
jMriasietisH MAs@r tH@ flrsvisi ElHB Elf thia R@8Biuti€Hl, may be filed by any property owner, iM@lttoiAg a 
le"8"1, or agent thereof. Such app li cation shall be filed with the Director of Planning and Zoning 
who shall transmit same to the Board. [from Section 8.043 with modifications noted} Each 
applicationjtw or appeal shall be accompanied by a check or money order, payable to #t6 West 
Chester Towllship BOil/vi ttjZoJliJlg App8llla, in the amount to be determined by the Board of 
Trustees to covel' the cost of publishing andlor postillg alld mailing the 1I0tice of the hearing or 
heari1lgs a1ld other expellses ill cOlljulicti01l therewith, 

8.042 Appeals - When and By Whom Taken. An appeal to the Board may be taken by any person 
aggrieved, or by any officer of the Township affected by any decision of an enforcement offi cer of 
the Department of Planning and Zoning. Such appeal must be made within twenty (20) days after 
the decision by filing with Ih@ QSf!!8rtlll:8Mt sf PlsR"i"g 8"B h@"i"g 8"B will! the Board, the proper 
application specifying the grounds thereof for the appeal. The Director of Planning and Zoning shall 
forthwith transmit to the Board all the papers constituting the record upon which the action appealed 
from was taken. 
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8.043 

8.044 

8.045 

8.046 

8.047 

Hearings. The Board shall1nee! once per 1l101lth. fin a rga88Aa8h~ time f@r tH@ i=t@sriflg sf tk@ 
applieatiBIl Br appeal, gi'i'illg At the beginning of each yeaJ, the Planning and Zoning Department 
shall publish a schedule of the regular monthly meeting times and filing deadlines for the year. 
All complete applications and appeals filed by the deadline shall be heard at the following 
month's meeting. tTen (10) days written notice ill .. ritillg tB shall be given to the parties in interest 
and gi¥i#g notice shall be published in Bf Btleh ptlillie hearillg Il) Bile ptllllieatiBIl in one or more 
newspapers in general circulation in the township at least ten (10) days before the date of such 
hearing, ~lfu;1 8@@is@ tk@ 8tU¥I:@ witkifl a i"@8:sElA8:lJl@ tim@ after it is 8t'liuftitt@Ei . Notice failure sltallllot 
be grounds to invalidate a decision. Parties in interest means the applicant/appellant, the subject 
property owner (if applicable), property owners within two-hundred (200) feet of the subject 
property (if applicable), and the Board of Trustees. For surrounding properties, notice shall be 
sent to the person or entity identified as the tax mailing recipient in the Butler County Auditor's 
records. [moved to Section 8.041 with modification1f,aeh apfllieatiBIl fur appeal Bhallile 
aeHHHfl~alih~8 b)' a @A@@1e 8f RHU1@), 8r881", ~aya81@ t8 tk@ '1/@8t CA@st@r T€JwH8ki~ Iihmrt.=l sf h€Jfliflg 
AflfHHils, ill tk@ am€JMl1t t8 88 det@rmines @y tke E€Jare sf TrM8h~@8 t8 €l€J.@f tAS @88t sf flublioftiftg 
afl€lh~r fl€J8tiAg aRB mailing the A€Jti€l€l sf the Hearing €Jr hearings aRs €JtN€lr €lHfl€lR8€lB in e8Rjtuu~ti€JR 
therewith. At the hearing, any party may appear in person or by attorney. Any flerBBIl aEi'i'efBely 
a~et€Hl by tke @@@ioi€JR €Jf tA@ 'Q€Jar@ may afjfj@al ta tA@ C€Jttrt 8f C8mn:afl PI@as 8f"Q ttthw C8Mnt) , 
8n tA@ gr8MR@ tAat tA@ d@@ioian Ii ao tmr@80ana@l@ ar unlawful. A: H8ti@@ €If afjfj@si oAall @@ fnad@ t€l 
the IJir@@tar €Jf PlaFu~ing and Zaning. 

Decision of the Board and Appeal. The Board shall decide all applications and appeals withiR thirty 
(JQ) Eiays by the next month's meeting date after the fiImt conclusion of the hearing thereon. [from 
Section 8.043 with modification] Any party in interest or person adversely affected by the decision 
of the Board may appeal to the Court of Common Pleas of Butler County, till h'l8 gt¥JIIIIIJ h'm; 1,'18 

tl8ci8itlll 11'118 1IIII't!1I8t1l1l1hle til' IlIIltw:f1l1 as provided in the Ohio Revised Code. A notice of appeal 
shall be made to the Director of Planning and Zoning. 

A certified copy of the Board's decision shall be transmitted to the applicant or appellant, and to the 
Director of Planning and Zoning. Such decision shall be binding upon the Director of Planning and 
Zoning and on appointed inspectors, and observed by them, and they shall incorporate the terms and 
conditions of the same in the permit to the applicant or appellant, whenever a permit is authorized by 
the Board. 

The decision of the Board shall not become final until the expiration of thirty (30) days from the date 
such decision is ~jou1'llalized, unless the Board ~ finds the immeEiiate taitillg effuet sf BH@M 
decision should take effect immediately to preserve iB neBBBB!lr) fur the flreBer';latiBIl Bf Bt1eh 
property or personal rights and shall so certify on the record. Absent a finding that the decision 
should take immediate effect, during the thirty (30) day period after joumalization but before the 
decision becomes final, a successful applicant may apply for a zoning certificate and upon 
issuance proceed at its own risk. 

Stay of Proceedings. An appeal shall stay all proceedings in furtherance of the action appealed from, 
unless the Director of Planning and Zoning certifies to the Board, after notice of appeals shall have 
been filed with him/her, that by reasons of facts or conditions existing, a stay would, in his/her 
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opinion, cause imminent peril to life or propelty. In such case, proceedings shall not be stayed 
otherwise than by an order which may, on due cause shown, be granted by the Board or judicial 
proceedings on application after notice to the Director of Planning and Zoning. 

8.05 STANDARDS FOR THE GRANTING OF APPLICATIONS AND APPEALS. 

8.051 Standards for Administrative Review alHl JIlE@I'llr@EaEi@IlB. Where it has been alleged by an appellant 
that there is error in any order, requirement, decision , grant, or refusal made by the Department of 
Planning and Zoning, the Board shall request from the Director of Planning and Zoning, a report 
stating the position of the department and the rationale for the decision made, or order served. Said 
report shall be made part of the record at the hearing regarding the appeal, and staff shall present all 
testimony in support of its decision. The appellant shall then present information and reasons why 
he/she feels the decision of staff is in error. Upon hearing from both the staff and the appellant and 
all others who wish to be heard, the Board shall reverse or affirm wholly, or partly, or modify the 
decision appealed from. In rendering its decision, the Board shall give due regard to the evidence 
presented and ensure that the spirit and purpose of this Resolution is observed and maintained. 

8.05442 Standards for Use Interpretations. The prohibition clauses of the llOn-PUD zoning districts 
within this Resolution permit the Board of Zoning Appeals to authorize uses of the same general 
character as the permitted uses within the district. [update references in other articles from 8.051 
to 8.052 and as otherwise needed/rom this amendment] In hearing !lflfl@!llsapplications regarding 
such use interpretations, the Board shall not authorize any use which is not specifically permitted by 
this Resolution unless it finds that the following facts and conditions exist: 

8.05~3 

a) That the use requested in the !lflfl@!l1 application is similar in character, scale, intensity, and 
traffic trip generation to the other permitted uses in the same zone district. 

b) That the authorizing of such use will not be detrimental to adjacent properties and will not 
materially impair the purpose of this Resolution or the public interest. 

c) That the proposed site on which the use is to be located is adequate to facilitate the needs and 
requirements of said use. 

Standards for Variances. Tk@ E€Hlra may graftt ;'aritUl@8g ;;'N@f@ 8)' f@R8@H @f tlu~ fm@@tJti@lUll 

JHUT@;; fHW8, shall@,,"@88 @t" t1tUi8~HtI 8ha~@ @f a Bfl{H:~ifi@ pigfH~ @f f!H'@~@rt) @ft tlu~ @fi:'@@ti i@ date @fthis 
R@8Elltlti€lH, €If 8,. 1'@8:88" sf @}(@@flti€lt~al t8f-H~graflki@ @@Hditi~H18, @f €Ith@f €mtr8:€Ir€iiHary sittlati@n @f 

€H~R€hti€Hl €lf 8eu~k fli@@@ Elf flr8fJ@lty , @f af tA@ NB@ €lf €I@v@h~fH¥l@Rt Elf fJf8fJ@rty imm@siat@ly a€lj€JiRiRg 
tA@ fJi@@@ @f IH@fH~rt) iR qtU~8ti@R, the literal eRfflreemeRt @f the re~lliremeRtB @f this Res@ll!th~R 
w@Mls iflv@lv@ ~ra@titHtl si~~i@Mlty @r w@uls @aNg@ Hflft@@@8gary harsgki~ Hflft@@@g88r)' t@ garry @ut the 
Bflirit ailE! flurfl€lB@ €lf tkis R@B€lluti€lll. The Practical Difficulties test as set forth in Duncall v. 
Middlefield (1986),23 Ohio St.3d 83,491 N.E.2d 692, or as this standard may be amended by the 
Ohio Supreme Court or the state legislature, will apply to determille if all area variance shall be 
granted. The factors to be cOllsidered and weighed ill determilling whether a property owner 
seeking an area variance has encountered practical difficulties ill the use of the property illclude, 
but are not limited to: 
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a) Whether the property ill question will yield a reasollable retul'll or whether there can be allY 
beneficial use of the property without a variance. 

b) Whether the variance is substantial. 

c) Whether the essential character of the neighborhood would be substantially altered or whether 
adjoining properties would suffer a substantial detriment as a result of the variance. 

d) Whether the variallce would adversely affect the delivery of governmelltal services. 

e) Whether the property oWller purchased the property with knowledge of the zonillg restrictioll. 

f) Whether the property oWller's predicamellt feasibly can be obviated through sOllie method 
other than a variance. 

g) Whether the spirit and intent behind the zoning requirement would be observed and 
substantial justice done by granting the variance. 

a) TAg Bubjggt Flr@Fl~Hty is @J[@@}3ti€:HUtl 88 tHHfl}Jar@8 t€l €ltk@i' fJar@@lo BMbj€HH t€~ tA@ sam@ fJnr:i8i~Hl by 
r@88€lH sf Mni€tM@ fJHyoigal @€lfuliti€lR, irn;gtdar €If 8ubstandard BkaFl@ €If Biz@; @H@@]?ti€lflal 

t€lfH~gra}Jki@al f@atMn~8; €If tft@ @Htra@rfiiJutry fl"yoiEHd @€lRsiti€lflB fHHniliar t€l euui iftrwnmt in tA@ 
8Mbj~H~t fJr€ltJ@lty that am8Mnt t€l mElf@ HUlR a m@t'@ in@€lR ; t'Hli@n€H~ t€~ tA@ €I NR@r 8tui Ulat [@Iat@ tEl €lr 

ariD@ €IMt €If tft@ fJar@@1 radH~r than dH~ IH~r8~Hlal simati€lR sf Uu~ @1:Uf@flt €lV/H@l' €If tft@ fH'tnH~l. 

b) TA@ @arryiRg 8tH €lf tA@ stri@t lit@ra:1 @flftH"@@RI@ftt €If tR@ IH€!; i8i~Hl fn~m wki@h tft@ ;'ariaR@@ is 
B€lMgkt ,/€ltd€l €l@fJri; @ tft@ €I;, "~r ®f 8Et@staRtiai rigHts @sm:m8Rly @flj@y@€l @Y €J .;'"@1'8 sf stA@i" ~an~@ls 
811@j~@t ts tH@ 88om@ flr8visi@R. 

~) That th~ oothsriziRg 8f 8M@h v8ori8oR~~ will R€Jt @@ sf 8M@8t8o"tial €I@trim~At ts a€lj8o@@Rt flrsfl~lty, 
8fl€l will A8t m8ot@1'i8olly imfl80ir th@ ~Mr~8s@s sf this R~s®iliti®R ®r th8 flM@li@ iflt@r@8t. 

€I) That th~ all@g~d hard8hi~ @f €IiUi@tdty has A@t @@@A 8@lf ~r@;at~8 Sl" is fist "l@r~l) th@ ilta@ilit) @f 
tft@ 8Wfl@f Sf €J@@MfHUtt t€J @nj@y 8@m@ 8~@@ial ~ri, il@g@ Elf a€l€litiemal right ft8t availa@l@ t€J 8WIl@rs 8f 
€J@@Mfl8oAt8 @ftA@ @tft@r lElts I:m@j~@t t@ tA@ S8m@ flrsvisisll, fl€Jr m@r@ly 8ll iHfibilit) t8 malEs ruSf@ 
m@H@) frsm tH@ 8M@j@@t ~rsf?@rty. 

8.05~31 No grant of a variance shall be authorized by the Board for requests that are of so general or 
recurrent a nature as to make reasonably practicable the formulation of a general regulation for such 
conditions or situation. 

8.05~32 In authorizing a variance, the Board may attach thereto such conditions regarding the location. 
character and other features of the proposed structure or use of the proposed structure as it may 
deem necessary in the interest of the furtherance of the purposes of the Resolution and in the public 
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interest. In authorizing a variance with attached conditions, the Board shall require such evidence 
and guarantee or bond as it may deem to be necessary, that the conditions attached are being 
complied with. 

8.05;>4 Standards for Conditional Uses and Special Exceptions. In hearing applications for conditional uses 
or special exceptions, the Board shall give due regard to the nature and condition of all adjacent 
uses. In authorizing a conditional use or special exception, the Board should impose requirements 
and conditions with respect to location, constmction, maintenance, and operation that are deemed 
necessary to mitigate the special characteristics of the use in order to make it compatible with 
adjacent properties, and for the protection of adjacent properties and the public interest. 

8.05;>41 In reviewing an application for a conditional use or special exception, the Board shall use the 
following standards in rendering a determination: 

a) The proposed conditional use or special exception is compatible in size, character, scale and 
intensity with adjacent existing uses, or is in keeping with the general vicinity in which it is located. 

b) Special conditions or requirements imposed, can mitigate the special characteristics which are 
inherent to the use and enable compatibility with the existing neighborhood, and maintain the spirit 
of this Resolution. 

c) The authorizing of such conditional use or special exception will not be of substantial detriment 
to the adjacent property or surrounding neighborhood. 

Adopted this __ --"2'-'.7_111 __ day of __ ----'-~_'_'___ __ ~ 

yeJ3 
J ent Yes/No 

W-
Yes/No 

ATTEST: 

OJ~ tvlfkM;'" 
Patricia Williams, Township Clerk 

~ORM: 

Donald L. Crain, Law Director 
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